Calendar No. 1593 


82p CoNGREss { SENATE f Reporr 
2d Session 


t No. 1655 





STATE OF FLOYD L. GREENWOOD 


JUNE 4, 1952.—Ordered to be printed 


JUN 1 1 1952 


LAW LIBRARY 


UNIV. OF MICH. 


Mr. McCarran, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany H. R. 5479] 


The Committee on the Judiciary, to which was referred the bill, 
(H. R. 5479), for the relief of the estate of Floyd L. Greenwood, having 
considered the same, reports favorably thereon, without amendment, 
and recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay $10,000 to the 
estate of Floyd L. Greenwood, in full settlement of all claims of said 
estate against the United States for the wrongful death of the said 
Floyd L. Greenwood as the result of an acc ident inv olving a United 
States Army vehicle. 

STATEMENT 


On October 4, 1949, Pvt. Carl L. Rayno, a member of Company A, 
Five Hundred and Twenty-sixth Armored Infantry Battalion, Fort 
Knox, Ky., was on detached service with the Two Thousand One 
Hundred and Twenty-eighth Army Service Unit, engineer section, at 
Fort Knox, and was engaged upon duty as a truck driver under the 
supervision of the post engineer at that station. Private Rayno 
reported for duty a the carpenter shop, ~ xe of the post engineer, 
Fort Knox, on October 4, 1949, at 7:30 a. m., with a 2%-ton “Army 
dump truck, which he was assigned to asin on official business. 
This truck had been assigned to the carpenter shop, office of the post 
engineer, for post duty only, and Private Rayno had no authority to 
drive the vehicle except when specially authorized to do so. It 
appears that between 12:30 and 1 p. m. on October 4, 1949,. Private 
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Rayno was specially authorized to drive said truck to his company 
headquarters, and was instructed to return therefrom directly to the 
carpenter shop. It was about 2 miles from the carpenter shop to said 
company headquarters. After going to his company headquarters, 
Private Rayno did not return directly to the carpenter shop, as he had 
been instructed, but instead drove the truck off the military reserva- 
tion and proceeded on United States Highway No. 31W and then on 
United States Highway No. 60 en route to a liquor store, in order to 
secure liquor for his personal use. At about 1:20 p. m. he was driving 
the Army truck downgrade in a westerly direction on United States 
Highway No. 60 at a speed estimated between 30 and 35 miles per 
hour. At this time it was raining and the pavement of the highway 
was wet and slippery. Concurrently, James W. Hook of Cloverport, 
Ky., was driving his 1947 Chevrolet taxicab in an easterly direction 
on the same highway en route to Louisville, Ky., carrying Floyd L. 
Greenwood of Cloverport as a passenger. 

While rounding a curve on the highway, the Army vehicle driven by 
Private Rayno skidded across the center line of the two-lane highway 
and struck the left front portion of the taxicab; the impact of the 
collision catapulted the taxicab through a guard rail on the south 
side of the highway. In this accident Mr. Greenwood sustained severe 
personal injuries from which he died on the following day, after having 
been taken to the station hospital at Fort Knox. Mr. Hook sustained 
minor personal injuries, and his taxicab was completely demolished. 
Private Rayno, who apparently was not injured in this accident, was 
placed under arrest at the scene of the accident by Sgt. J. F. Haywood, 
a member of the Seven Hundred and Seventy-second Military Police 
Battalion at Fort Knox, who went to the scene of the accident imme- 
diately after receiving a report of its occurrence. Sergeant Haywood 
subsequently stated that Private Rayno was driving under the influ- 
ence of intoxicants at the time of the accident; and further stated that 
Private Rayno had admitted to him that he was driving too fast, in 
view of the condition of the highway. Patrolman William Leep, of 
the Kentucky State Police, who also went to the scene of the accident 
shortly after its occurrence, stated in his official report that the driver 
of the Army truck was under the influence of intoxicants at the time 
the collision occured, and that the Army vehicle was being driven too 
fast at the time of the accident. 

Private Rayno was tried before a general court martial at Fort Knox 
on the charge of violating the ninety-sixth article of war, under the 
following specifications: (1) that on October 4, 1949 he did unlawfully 
kill Floyd L: Greenwood by driving a motor vehicle against him in a 
negligent manner; and (2) that he did on said date wrongfully and 
unlawfully operate a motor vehicle upon a highway while under the 
influence of liquor. 

After hearing all of the evidence in the case, including the testi- 
mony of Private Rayno, he was found guilty of the charge and both 
specifications. On November 9, 1949, he was sentenced to be dis- 
charged from the service with a bad-conduct discharge, to forfeit all 
pay and allowances to become due after the date of the order directing 
execution of the sentence, and to be confined at hard labor for 1 

-year. Subsequently the commanding general of Fort Knox, who had 
convened the court martial, disapproved the finding that the accused 
was guilty of wrongfully and unlawfully operating a motor vehicle 
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upon a highway while under the influence of liquor; he approved the 
sentence of the court martial, but reduced the period of confinement 
at hard labor to 9 months. The Judge Advocate General of the 
Army, after a review of the record of the court martial trial, found 
that such record was legally sufficient to support the conviction and 
sentence as modified by the commanding general of Fort Knox. 

On November 25, 1949 Mrs. Martha Greenwood, as administratrix 
of the estate of Floyd L. Greenwood, deceased, filed a suit against 
the United States in the United States District Court for the Western 
District. of Kentucky for damages on account of the wrongful death 
of her deceased husband, in which she prayed for a judgment in the 
amount of $100,000, with costs. The plaintiff contended that she 
was entitled to maintain the suit under the Federal Tort Claims Act 
(60 Stat. 843; 28 U. S. C. 931), as revised and codified by the act of 
June 25, 1948 (62 Stat. 933; 28 U.S. C. 1346 (b)), and as amended 
by the act of April 25, 1949 (63 Stat. 62), which provides that the 
United States District Courts— 

* %* * shall have exclusive jurisdiction of civil actions on claims against the 
United States, for money damages, accruing on and after January 1, 1945, for 
injury or loss of property, or personal injury or death caused by the negligent or 
wrongful act or omission of any employee of the Government while acting within 
the scope of his office or employment, under circumstances where the United States, 
if a private person, would be liable to the claimant in accordance with the law of 
the place where the act or omission occurred. 

On June 8, 1951, after a trial on the merits, the court issued an 
opinion in which it was stated as a conclusion of law that— 

The proximate cause of the collision between Rayno’s truck and the taxicab 
driven by James E. Hook was the negligent operation of the Army truck by 
Private Rayno in driving at an excessive rate of speed and in failing to drive the 
truck to the right of the center of the highway, so as to avoid striking the taxicab 
which was being driven with due care and to his (sic) driver’s right of the center 
of the highway. 

The court also concluded, however, that Private Rayno was acting 
outside the scope of his employment as an employee of the Govern- 
ment at the time the accident occurred which resulted in the death of 
Floyd L. Greenwood. For that reason the court held that the 
Government was not liable for the damages arising out of the death of 
plaintiff’s decedent. Thereupon, judgment was entered dismissing 
the plaintiff’s petition. 

In its report on this bill, the Department of the Army states flatly 
that the evidence in this case clearly establishes that the accident of 
October 4, 1949 was not caused by any fault or negligence on the part 
of Floyd L. Greenwood or on the part of the driver of the taxicab in 
which he was riding as a passenger at the time and that the accident 
resulted solely from the negligence of Private Rayno in driving the 
Army truck at an excessive rate of speed on a wet end slippery road 
and in failing to drive the vehicle to the right of the center of the 
highway so as to avoid striking other vehicles lawfully travelling in 
the opposite direction. Therefore, the Department of the Army has 
advised that it would have no objection to the granting of an award 
in a reasonable amount to the estate of Floyd L. Greenwood, and that 
it considers the amount proposed in this bill (to wit, $10,000) to be 
fair and reasonable in view of all the circumstances. At the time of 
his death Floyd L. Greenwood was 51 years of age and was in excellent 
physical condition. He was a tenant farmer engaged in the raising of 
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tobacco, corn, and chickens on a farm owned by Fackler Flood near 
Cloverport, Ky. According to the report of the Department of the 
Army, Mr. Flood has estimated that Mr. Greenwood’s income 
amounted to approximately $3,440 per annum. Mr. Greenwood left 
surviving him his wife, Mrs. Martha Greenwood, 38 years of age, and 
10 children, ranging in age from 20 years to 19 months. 

In view of the circumstances disclosed here, it is the opinion of the 
committee that this case presents a situation of exceptional hardship 
wherein the survivors of Floyd L. Greenwood have no remedy against 
the United States, although the husband and father was taken from 
them through the negligent act of an employee of the United States 
who happened to be acting beyond the range of his official activity at 
the time said act occurred. This committee has recognized in the past, 
and continues to recognize that some hardship cases will arise under 
strictly construed general legislation, such as the Federal Tort Claims 
Act, and that a petition for redress to the Congress is properly enter- 
tained in such cases. Here there is no question of the negligence of the 
Government employee involved, nor is there any question that the 
decedent was entirely free from fault. These facts are admitted by 
the Department of the Army and it is conceded that the amount 
provided in the proposed legislation is fair and reasonable under the 
circumstances. 

In addition, and more important in the consideration of the com- 
mittee, there is present here an element of negligence on the part of 
the Government which, upon an equitable view of the case, overrides 
the legal defense that prevailed in the court. The truck assigned to 
Private Rayno was restricted to use on the Fort Knox Military Reser- 
vation, and yet, so far as the evidence before this committee discloses, 
Private Rayno encountered no difficulty in driving the truck off the 
post on a personal errand when he chose to do so. Had there been even 
a routine check of the dispatch ticket for the truck at the time Private 
Rayno drove through the exit the restriction on the use of the truck 
would have been revealed and Private Rayno would have been denied 
egress. The failure of the military personnel charged with this duty 
to check the dispatch ticket, or to check in some manner the mission 
of Private Rayno while driving an Army vehicle, cannot be over- 
looked in determining the liability of the Government to make such 
redress as this bill affords to the surviving wife and children of the 
decedent. 

Upon full consideration of the evidence and all the circumstances, 
the committee recommends that this bill, H. R. 5479, be considered 
favorably. 

The report of the Department of the Army on this bill is appended 
hereto and made a part of this report. 


DEPARTMENT OF THE ARMY, 
Washington, D. C., December 6, 1951. 
Hon, EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. Cetuter: Reference is made to your recent letter enclosing a copy of 
H. R. 5479, Eighty-second Congress, a bill for the relief of the estate of Floyd L. 
Greenwood, and requesting a report on the merits of the bill. 
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This bill provides as follows: 

“That the Secretary of the Treasury be, and he is hereby, authorized and di- 
rected to pay, out of any money in the Treasury not otherwise appropriated, 
$10,000 to the estate of Floyd L. Greenwood. The payment of such sum shall be 
in full settlement of all claims of said estate against the United States as damages 
for the wrongful death of said Floyd L. Greenwood as the result of an accident 
involving a United States Army vehicle. The operator of said vehicle was not 
acting within the scope of his authority.” 

The evidence in this case shows that on October 4, 1949, Pvt. Carl L. Rayno, 
a member of Company A, Five Hundred and Twenty-sixth Armored Infantry 
Battalion, Fort Knox, Ky., was on detached service with the Two Thousand One 
Hundred and Twenty-eighth Army Service Unit, engineer section, at Fort Knox, 
and was engaged upon duty as a truck driver under the supervision of the post 
engineer at that station. Private Rayno reported for duty at the carpenter shop, 
office of the post engineer, Fort Knox, on October 4, 1949, at 7:30 a. m., with a 
2%-ton Army dump truck, which he was assigned to drive on official business. 
This truck had been assigned to the carpenter shop, office of the post engineer, 
for post duty only, and Private Rayno had no authority to drive the vehicle any 
place except when specially authorized to do so. It appears that between 12:30 
and 1 p. m. on October 4, 1949, Private Rayno was authorized to drive said truck 
to his company headquarters and was directed to return therefrom direct to the 
carpenter shop. It was about 2 miles from the carpenter shop to said company 
headquarters. After going to his company headquarters Private Rayno did not 
return immediately to the carpenter shop, as he was directed to do, but instead 
drove the Army truck to Tip Top, Ky., and then west on United States Highway 
No. 60. At about 1:20 p. m. he was driving said truck down grade in a westerly 
direction on United States Highway No. 60 at a speed estimated at between 30 
and 35 miles per hour. It was raining and the pavement of the road was slippery. 
At the same time Mr. James W. Hook, of Cloverport, Ky., was driving his 1947 
Chevrolet taxicab in an easterly direction on said highway en route to Louisville, 
Ky., carrying one passenger, Mr. Floyd L. Greenwood, of Cloverport. While 
rounding a curve the Army vehicle skidded across the center line of the two-lane 
highway and struck the left front portion of the taxicab. The impact of the 
collision knocked the taxicab through a guard rail on the south side of the road. 

As a result of this accident the Army truck was damaged in the amount of 
$19.01, the taxicab was demolished, Mr. Hook sustained minor personal injuries, 
and Mr. Greenwood was severely injured. Mr. Greenwood was taken from the 
scene of the accident to the station hospital at Fort Knox where he died from his 
injuries on the following day. 

This accident occurred about 2 miles from Tip Top, Ky., and about 4 miles 
from Private Rayno’s company headquarters. 

Patrolman William Leep, of the Kentucky State police, who went to the scene 
of this accident shortly after its occurrence, in his official report of the accident, 
dated October 4, 1949, stated that the driver of the Army truck was “under the 
influence of intoxicants’ at the time collision occurred and that— 


“Vehicle No. 1 [the Army truck] came around curve too fast and skidded across 
road into vehicle No. 2 [the taxicab of James W. Hook] knocking vehicle No. 2 off 
the road.” 


Sgt. J. F. Haywood, a member of the Seven Hundred and Seventy-second Mili- 
tary Police Battalion at Fort Knox, who also went to the scene of this accident 
shortly after its occurrence, in his official report of the accident, dated October 4, 
1949, stated that the driver of the Army truck was at the time of the accident 
driving under the influence of intoxicants. He further stated that the Army 
driver had admitted to him that he was driving too fast in view of the condition 
of the road, and that he was drinking and was on an unauthorized trip. Sergeant 
Haywood placed Private Rayno under arrest and returned him to Fort Knox. 

Private Rayno was tried before a general court martial on the charge of the 
violation of the ninety-sixth article of war, under the following specifications: 

(1) That on Octdber 4, 1949, he did unlawfully kill Floyd L. Greenwood by 
driving a motor vehicle against him in a negligent manner; and 

(2) That he did on said date wrongfully and unlawfully operate a motor vehicle 
upon a highway while under the influence of liquor. 

After hearing all of the evidence in the case, including the testimony of the 
accused, the accused was found guilty of the charge and both specifications. On 
November 9, 1949, he was sentenced to be discharged from the service with a 
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bad-conduct discharge, to forfeit all pay and allowances to become due after the 
date of the order directing execution of the sentence, and to be confined at hard 
labor for 1 year. The commanding general, Fort Knox, Ky., who convened the 
court martial, disapproved the finding that the accused was guilty of wrongfully 
and unlawfully operating a motor vehicle upon a highway while under the influence 
of liquor. He approved the sentence of the court martial, but reduced the period 
of confinement at hard labor to 9 months. The Judge Advocate General of the 
Army, after a review of the record of the court-martial trial, found that such record 
was legally sufficient to support the conviction and sentence as modified by the 
commanding general, Fort Knox. 

The evidence in this case shows that Floyd L. Greenwood was 51 years of age 
at the time of his death, and that he was in excellent physical condition immedi- 
ately prior to the accident of October 4, 1949. He was a tenant farmer engaged in 
the raising of tobacco, corn, and chickens on a farm owned by Fackler Flood, near 
Cloverport, Ky. Mr. Flood has estimated that Mr. Greenwood’s income 
amounted to approximately $3,440 per annum. Mr. Greenwood left surviving 
his wife, Mrs. Martha Greenwood, 38 years of age, and 10 children ranging in 
ages from 20 years to 19 months. The Department of the Army has not been 
advised as to the amount of the expenses incurred in connection with the burial 
of the decedent or who paid them. 

On November 25, 1949, Mrs. Martha Greenwood, as administratrix of the estate 
of Floyd L. Greenwood, deceased, filed a suit against the United States in the 
United States District Court for the Western District of Kentucky (civil action 
No. 1773) for damages on account of the wrongful death of the decedent, in which 
she prayed for a judgment in the amount of $100,000, with costs. The plaintiff 
contended that she was entitled to maintain this suit under the Federal Tort 
Claims Act (60 Stat. 843; 28 U. S. C. 931), as revised and codified by the act of 
June 25, 1948 (62 Stat. 933; 28 U. S. C. 1346 (b)), and as amended by the act of 
April 25, 1949 (63 Stat. 62), which provides that the United States District 
Courts— 

‘“* * * shall have exclusive jurisdiction of civil actions on claims against 
the United States, for money damages, accruing on and after January 1, 1945, 
for injury or loss of property, or personal injury or death caused by the negligent 
or wrongful act or omission of any employee of the Government while acting within 
the scope of his office or employment, under circumstances where the United 
States, if a private person, would be liable to the claimant in accordance with the 
law of the place where the act or omission occurred.” 

On June 8, 1951, after a trial on the merits, the court rendered an opinion in 
this case in which it was found that— 

“The proximate cause of the collision between Rayno’s truck and the taxicab 
driven by James W. Hook was the negligent operation of the Army truck by 
Private Rayno in driving at an excessive rate of speed and in failing to drive the 
truck to the right of the center of the highway so as to avoid striking the taxicab 
which was bein driven with due care and to his driver’s right of the center of the 
highway.” 

The court further found that at the time of this accident Private Rayno ‘was 
not acting within the scope of his employment as an employee of the Government,”’ 
and that the United States, therefore, was not legally liable for the damages arising 
out of the death of Floyd L. Greenwood. Thereafter, on June 12, 1951, the court 
entered a final judgment in the case in which it was ordered and adjudged that the 
plaintiff’s suit be dismissed with costs. From that judgment no appeal was taken 
by the plaintiff to the United States Court of Appeals for the Sixth Circuit, and 
the time for the filing of an appeal has long since expired. 

The evidence in this case clearly establishes that the accident of October 4, 
1949, was not caused by any fault or negligence on the part of Floyd L. Green- 
wood, or the driver of the taxicab in which he was riding as a passenger, but re- 
sulted solely from the negligence of the driver of the Army truck involved in said 
accident in operating said truck at an excessive rate of speed on a wet and slippery 
road and in failing to drive such truck to the right of the center of the highway 
so as to avoid striking other vehicles lawfully traveling in the opposite direction. 
Under the circumstances of this case the Department of the Army would have no 
objection to the granting of an award in a reasonable amount to the estate of 
Floyd L. Greenwood on account of his death. The award of $10,000 proposed 
by H. R. 5479 is fair and reasonable, and the Department, accordingly, has no 
objection to the enactment of the bill. 
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If this bill is favorably considered by the Congress, it is recommended that 
after the word ‘‘vehicle” on line 10, page 1, of the bill, there be inserted the 
following: ‘‘which accident occurred on United States Highway No. 60, near 
Tiptop, Kentucky, on October 4, 1949.’ 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
Frank Paces, Jr., 
Secretary of the Army. 


O 





